DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES
Amendnent and Conpil ati on of Chapter 3-120
Hawai i Adm ni strative Rul es
June 1, 1999
SUMVARY

8§83-120-3 to 3-120-5 are anended.

a. 83-120-3. Expands the applicability of the
rul es.

b. 83-120-4. Revises the date of the exhibit.

C. 83-120-5. Allows CPO to approve the
exenption for the termof the contract.

Chapter 3-120 Exhibit is anmended.

Chapter 120 is conpil ed.



HAWAI | ADM NI STRATI VE RULES
TI TLE 3
DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES
SUBTI TLE 11
PROCUREMENT POLI CY BOARD
CHAPTER 120
GENERAL PROVI SI ONS

8§3-120-1 Pur pose

83-120-2 Definitions

§3-120-3 Applicability

§3-120-4 Procurenments exenpt from chapter 103D,
HRS

83-120-5 Procedures for requesting exenption

83-120-6 Record of procurenent actions

83-120-1 Purpose. The purpose of these rules is
to pronote econony, efficiency, and effectiveness in
t he procurenent of goods and services, and the
construction of public works for the State and
counties, by:

(1) Sinplifying, clarifying, and noderni zing the
| aw gover ni ng procurenent;

(2) Requiring the continued devel opnent of
procurenent policies and practices;

(3) Making the procurenent |aws of the State and
counties as consistent as possi bl e;

(4) Ensuring the fair and equitable treatnent of
all persons who deal with the procurenent
system of the State and counti es;

(5) Providing increased econony in procurenent
activities and maxim zing to the full est
extent practicable the purchasing val ue of
public funds;

(6) Fostering effective broad-based conpetition
within the free enterprise system

(7) Providing safeguards for the maintenance of a
procurenent systemof quality and integrity;
and
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(8) Increasing public confidence in the
procedures followed in public procurenent.
[Eff 12/15/95; conmp 11/17/97; conp
JUN 19 1999 ] (Auth: HRS §103D 202)
(Inp: SSLH 1993, Act 008, §1)

83-120-2 Definitions. As used in subtitle 11

"Adm ni strator of the state procurenent office",
hereinafter referred to as "the admnistrator"”, neans
the adm ni strator as provided in section 103D 204, HRS,
or the admnistrator's duly appoi nted agent or
representative.

"Bi d" neans the executed docunent submtted by a
bi dder in response to an invitation for bids, or a
mul ti-step bidding procedure.

"Bi dder" means any individual, partnership, firm
corporation, joint venture, or other entity submtting,
directly or through a duly authorized representative or
agent, a bid for the good, service, or construction
cont enpl at ed.

"Change order"” neans a witten order signed by the
procurenent officer, directing the contractor to nmake
changes which the change cl ause of the contract
aut hori zes the procurenent officer to order w thout the
consent of the contractor.

"Chi ef procurenent officer" neans the chief
procurenent officer for state entities and the several
counties as provided in section 103D 203, HRS, or the
officer's duly appointed agent or representative.

"Contract" neans all types of agreenents,
regardl ess of what they may be called, for the
procurenent or disposal of goods or services, or for
construction.

"Contract nodification" nmeans any witten
alteration in specifications, delivery point, rate of
delivery, period of performance, price, quantity, or
ot her provisions of any contract acconplished by nutual
action of the parties to the contract.

"Contractor"” nmeans any individual, partnershinp,
firm corporation, joint venture, or other legal entity
undertaki ng the execution of the work under the terns
of the contract with the State, and acting directly or
through its agents or enpl oyees.

"Cost anal ysis" neans the evaluation of cost data
for the purpose of arriving at costs actually incurred
or estimates of costs to be incurred, prices to be
paid, and costs to be reinbursed.
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"Cost data" neans information concerning the
actual or estimated cost of |abor, material, overhead,
and ot her cost elenents which have been actually
incurred or which are expected to be incurred by the
contractor in performng the contract.

"Cost-rei nmbursenment contract" neans a contract
under which a contractor is reinbursed for costs which
are allowabl e and all ocable in accordance with the
contract terns and the provision of this chapter, and a
fee, if any.

"Dat a" means recorded i nformation, regardl ess of
formor characteristic.

"Days" neans cal endar days unl ess ot herw se
speci fi ed.

"Desi gnee" neans a person appoi nted by the head of
a purchasing agency to act on its behalf with del egated
authority.

"Est abl i shed catal ogue price" neans the price
included in a catal ogue, price list, schedule, or other
formthat is regularly maintained by a manufacturer or
contractor; that is either published or otherw se
avail abl e for inspection by custoners; and that states
prices at which sales are currently or were | ast nmade
to a significant nunber of any category of buyers or
buyers constituting the general buying public for the
goods or services invol ved.

"Establ i shed market price" neans a current price,
established in the usual and ordinary course of trade
bet ween buyers and sellers, which can be substanti ated
from sources which are independent of the manufacturer
or supplier and which nmay be an indication of the
reasonabl eness of price.

"Head of the purchasing agency” neans the head of
any agency w th del egated procurenent authority.

“"Invitation for bids" neans all docunents, whether
attached or incorporated by reference, utilized for
soliciting bids under the conpetitive seal ed bi dding
source sel ection net hod.

"Ofer" neans bid, proposal, or quotation.

"Offeror” neans any individual, partnership, firm
corporation, joint venture, or other entity submtting,
directly or through a duly authorized representative or
agent, an offer for the good, service, or construction
cont enpl at ed.

"Payi ng agent" neans, as to bonds of any
particul ar series, the director of finance or the bank
or trust conpany designated for the paynent of the
principal and redenption price (if any) of, and
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interest on, the bonds or such series in the series
resol ution authorizing the i ssuance of such series or
the series certificate relating to such series.

"Price anal ysis" neans the evaluation of price
data, w thout analysis of the separate cost conponents
and profit as in cost analysis, which may assist in
arriving at prices to be paid and costs to be
rei nbur sed.

"Price data" neans factual information concerning
prices, including profit, for goods, services, or
construction substantially simlar to those being
procured. In this definition, "prices" refers to
of fered or proposed selling prices, historical selling
prices, and current selling prices of such itenms. This
definition refers to data relevant to both the general
contractor and subcontract prices.

"Procurenent officer"” means any person with
del egated authority to enter into and adm nister
contracts and nake witten determ nation with respect
thereto. The termincludes an authorized
representative acting within the limts of authority.
The del egated authority is received fromthe chief
procurenent officer directly or through the head of a
pur chasi ng agency or designee to the procurenent
of ficer.

"Proposal " nmeans the executed docunent submtted
by an offeror in response to a request for proposals.

"Request for proposal s" neans all docunents,
whet her attached or incorporated by reference, utilized
for soliciting proposals under the conpetitive seal ed
proposal source sel ection nethod.

"Responsi bl e bidder or offeror” neans a person who
has the capability in all respects to performfully the
contract requirenments, and the integrity and
reliability which will assure good faith performance.

"Responsi ve bidder or offeror"” means a person who
has submitted a bid or offer which conforns in al
material respects to the invitation for bids or request
for proposals.

"Solicitation"” neans an invitation for bids, a
request for proposals, a request for quotations, or any
ot her docunent issued by the State for the purpose of
soliciting bids or proposals to performa state
contract.

"State" neans the judiciary, the |egislature,
office of Hawaiian affairs, departnent of educati on,
University of Hawaii, division of conmunity hospitals
within the departnent of health, remaining departnments
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of the executive branch and all governnental bodies
adm nistratively attached to them and the counties.
"Subcontractor” nmeans any person who enters into
an agreenent with the contractor to performa portion
of the work for the contractor.
"Supplier"” nmeans prospective bidder or offeror.
"Support facility provider" nmeans a bank, a
nati onal banki ng associ ation, an organi zati on subj ect
to registration wwth the Board of Governors of the
Federal Reserve System under the Bank Hol di ng Conpany
Act of 1956 or any successor provisions of law, a
federal branch pursuant to the International Banking
Act of 1978 or any successor provisions of law, a
savi ngs bank, a saving and | oan associ ation, an
I nsurance conpany or associ ation chartered or organi zed
under the laws of any state of the United States of
Anerica, the Governnment National Mrtgage Associ ation
or any successor thereto, the Federal National Mrtgage
Associ ation or any successor thereto, or any other
federal agency. [Eff 12/15/95; am and conp 11/17/97,
conp JUN 19 1999 ] (Auth: HRS 8103D-202) (Inmp: HRS
8§103D- 202)

83-120-3 Applicability. These rules shall apply

t o:

(1) The procurenent practices of all entities
created by the State's and counti es’
constitutions, charters, statutes,
ordi nances, adm nistrative rules, or
executive orders, including the office of
Hawai i an affairs, and the departnents,
conmm ssions, councils, boards, bureaus,
commttees, institutions, authorities,
| egi sl ative bodi es, agencies, governnent
corporations, or other establishnent or
of fice of the executive, |egislative, or
judicial branches of the State or its several
counties; and

(2) Al procurenent contracts nmade by
gover nnent al bodi es, whether the
consideration for the contract is cash,
revenues, realizations, receipts, or
earni ngs, any of which the State receives or
is owed; in-kind benefits; or forbearance;
provi ded that nothing in this chapter or
rul es adopted hereunder shall prevent any
governnmental body from conplying with the
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terms and conditions of any other grant,
gift, bequest, or cooperative agreenent.

[ Eff 12/15/95; am and conp 11/17/97; am and
conp JUN 19 1999 ] (Auth: HRS 8103D 202)
(I'mp: SSLH 1993, Act 008, 81; HRS 8§8103D
102, 103D 111)

83-120-4 Procurenments exenpt from chapter 103D,
HRS. (a) Notwthstanding the intent of chapter 103D,
HRS, to require governnental bodies to procure their
goods and services through conpetitive bidding, it is
acknow edged that there may be situations where
procurenent by conpetitive neans is either not
practicable or not advantageous to the State.

(b) An exhibit titled "Procurenents Exenpt From
Chapter 103D, HRS" dated 06/01/99 is |located at the end
of this chapter. This exhibit provides a list of goods
and services which the procurenent policy board has
determ ned to be exenpt from chapter 103D, HRS, because
al t hough such goods and services may be avail able from
mul ti pl e sources, their procurenent by conpetitive
means woul d be either not practicable or not
advant ageous to the State.

(c) Chief procurenent officers may request
periodic reports fromthe heads of purchasi ng agencies
of procurenents made pursuant to section (b). The
heads of purchasi ng agencies may be required to include
in their reports, descriptions of the process or
procedures the agency used to select the vendor
ensuring maxi nrum fair and open conpetition whenever
practicabl e.

(d) Chief procurenent officers may on an annual
basis request that additional exenptions be added to
the exhibit.

(e) The procurenent policy board shall review the
exhi bit annually for anmendnents.

(f) Purchasing agenci es nmaki ng procurenents which
are exenpt fromchapter 103D, HRS, are neverthel ess
encouraged to adopt and use provisions of the chapter
and its inplenenting rules as appropriate; provided
that the use of one or nore provisions shall not
termnate the exenption and subject the procurenent of
t he purchasi ng agency to any other provision of the
chapter.

(g) Purchasing agencies shall cite on the
purchase order or on the contract, the authority waiver
as "Exenpt From Chapter 103D, HRS, pursuant to section
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3-120-4(b) (cite exenption nunber fromexhibit), Hawai
Adm nistrative Rules". [Eff 12/15/95; am and conp
11/17/97; am and conp JUN 19 1999 ] (Auth: HRS
88103D- 102, 103D-202) (Inmp: HRS 8103D 102)

83-120-5 Procedures for requesting exenption.
(a) Prior to procurenent, when the head of a
pur chasi ng agency determ nes that a situation exists
wher ei n procurenent by conpetitive neans woul d be
ei ther not practicable or not advantageous to the
State, a request to procure the good or service by
exenption may be made to the appropriate chief
procurenent officer. The "Request for Exenption From
Chapter 103D, HRS" form provided by the adm nistrator
shall include the follow ng information

(1) An explanation describing how procurenent by
conpetitive neans is either not practicable
or not advantageous to the State;

(2) Details of the process or procedures to be
followed in selecting the vendor to ensure
maxi mum fair and open conpetition as
practicabl e; and

(3) A description of the agency's internal
controls and approval requirenents for the
exenpted procurenent, and a list of agency
personnel, by position title, who will be
i nvol ved in the approval process and
adm nistration of the contract.

(b) In determ ning whether to approve the
"Request for Exenption From Chapter 103D, HRS", the
chi ef procurenent officer shall consider the
ci rcunst ances of each individual case and may approve
the exenption for the termof the contract.

(c) The chief procurenent officer shall forward a
copy of each approved and di sapproved "Request for
Exenpti on From Chapter 103D, HRS" to the adm nistrator.
[ Eff 12/ 15/95; comp 11/17/97; am and conp JUN 19 1999 ]
(Auth: HRS 8103D 202) (lnp: HRS 8103D 102)

83-120-6 Record of procurenent actions. The
chi ef procurenent officer shall maintain a record of
all chapter 103D, HRS, exenptions pursuant to sections
3-120-4 and 3-120-5 for a mninmmof five years. A
report of the exenptions shall be submitted in
accordance wth section 3-122-211 to the | egislature.
The record shall be available for public inspection.
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[Eff 12/ 15/95; am and conp 11/17/97; conp
JUN 19 1999 ] (Auth: HRS 8103D-202) (Inp: HRS
88103D 102, 103D 321)
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Amendnents to and conpil ation of chapter 120,
Title 3, Hawaii Adm nistrative Rules, on the Sunmmary
page dated June 1, 1999 were adopted on June 1, 1999
followng a public hearing held on May 11, 1999 in
Kahul ui, Maui; My 12, 1999 in Honol ul u, Hawaii; My
18, 1999 in Hilo, Hawaii; My 19, 1999 in Lihue, Kauai;
and May 20, 1999 in Kail ua-Kona, Hawaii; after public
notice was given in the Hawaii State & County Public
Notices on April 12, 1999.

They shall take effect ten days after filing with
the O fice of the Lieutenant Governor.

ROBERT E. OYAMA
Chai r per son
Procurenment Policy Board

RAYMOND H. SATO
State Conptroller

APPROVED:

BENJAM N J. CAYETANO
Gover nor
St ate of Hawai i

Dat e:

Fil ed
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APPROVED AS TO FORM

Deputy Attorney Ceneral

120-10



Exenpti on
Nunber

1

10.
11.
12.
13.

Chapter 3-120-4

EXH BI' T

PROCUREMENTS EXEMPT FROM CHAPTER 103D, HRS

06/ 01/ 99

Exenpti on

Services of expert w tnesses for potential
and actual litigation of legal matters
involving the State, its agencies, and its
of ficers and enpl oyees, including

adm ni strative quasi-judicial proceedings;

Works of art for museum or public display;

Research, reference, and educati onal

mat eri al s including books, maps, periodicals,
and panphlets, which are published in print,
vi deo, audi o, magnetic, or electronic form

Meats and foodstuffs for the Kal aupapa
settl enent;

Cultural and artistic presentations;

Goods and services for resale by the State;
Services of printers, rating agencies,
support facility providers, fiscal and paying
agents, and registrars for the issuance and
sale of the State's or counties' bonds;
Services of lecturers and speakers;

Services of |egal counsel, guardian ad litem
psychi atrists, and psychol ogi sts, when
required by court order, or by the Rul es of
Court in the case of interpreters, in
crimnal and civil proceedi ngs;

Fresh neats and produce;

| nsurance or insurance broker services;

Ani mal s and pl ants;

New or used itens which are advant ageous and

avai | abl e on short notice through an aucti on,
bankruptcy, foreclosure, etc.;



Exenpti on
Nunber

Exenpti on

14.
15.

16.

17.

18.
19.

20.

21.

Food and fodder for animals;

Facility costs for conferences, neetings, and
trai ni ng sessions;

Advertisenents in specialized publications,
such as in ethnic or foreign | anguage
publ i cations, trade publications,

pr of essi onal publicati ons;

Prof essi onal consultant services as required
under Chapter 658, HRS;

| nterpreter services;

Procurenment of repair services when
dismantling is required to assess the extent
of repairs;

Burial services consisting of nortuary,
crematory, cenetery, and other essenti al
services for deceased indigent persons or
uncl ai med cor pses; and

Radi o and television airtinme when sel ection
of station is to be made by current audi ence
denogr aphi cs.



